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AHHOTAIIMA

OTcbukH K A0OPOCOBECTHOCTH cojiepKarcsi B OONBbIIOM KoimuecTBe crarted ['paskgaHckoro kojexca
Poccuiickoit @enepanuy M cHeqUalbHBIX 3akoHaX. OJHAKO M3 aHaIW3a IOJIOKEHUH TpaXkIaHCKOTO
3aKOHOAATENbCTBA U NIPaBOIPUMEHUTENBHON MPAKTUKH CIENYET BBIBOJA O TOM, YTO B K&KJOM OTAEIBHOM
cilydae TEPMHUH «I00pPOCOBECTHOCTBY» CJEAyeT MOHUMATh Mo-pa3HoMy. s Toro, 4To0bl pa3zoOparThes B
cneun(uKe U MHOKECTBEHHOCTH IMPOSBICHUI JOOPOCOBECTHOCTH, CIEAYET U3YyUUTh €€ B UCTOPUUYECKOM
Pa3BUTUHU U CPAaBHUTEIHHO-TIPABOBOM KOHTEKCTE. M3ydeHne 1oOpOCOBECTHOCTH B JUHAMMKE ITO3BOJISIET
BBIpa0O0TaTh aJIeKBaTHBIE CIIOCOOBI MPABONPUMEHEHHSI JOOPOCOBECTHOCTH KaK CHCTEMBI.

Abstract

The doctrine of good faith is widely spread in Russian Civil Code and other legislative acts of Russian
private law. However, a thorough analysis of Russian Civil law shows that good faith is understood and
usually applied differently in many different cases. This research shows that doctrines like estoppel in its
many forms (venire contra factum proprium); clean hands doctrine (ex dolo malo non oritur action),
utmost good faith (uberrima fides) and so on are usually confused with good faith. Civil law also implies
precontractual duty of good faith, however it is still staying unclear whether this form of duty is closer to
the German concept of culpa in contrahendo or agreement to negotiate as oppose to agreement to agree in
the US law. To understand the duty of good faith in all its multiple legal substances this article follows
the evolution of good faith doctrine from the roman legal maxims through its development in both Civil
law and Common law legal systems. Further the author compares the provisions of Russian Civil law
with the existing legal doctrines of Good faith in the UK, the USA, Germany, Italy, France, Switzerland.
The aim is to distinguish these doctrines whether they are being applied in Russian Civil law already, or
some of the doctrines should only find their way to Russian legislation in the future, some may further be
modified. The article also gives an overview of the related doctrines such as reasonableness and equity
that are usually being mixed or included within the doctrine of Good faith in Russian Civil law.

KJIlO'—IeBLIe cJIoBa: ,I[06POCOBCCTHOCTB, Pa3yMHOCTb, CIpPaBCAIIMBOCTb, J3CTONIIC/Ib, HAWBbICIIAA
J106pOCOBeCTHOCTB, nmpeaaoroBopHas OTBETCTBEHHOCTD, HeJI06p000BeCTHOCTB.

Keywords: good faith, reasonableness, equity, estoppel, utmost good faith, precontractual liability,
unconscionability.
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Beenenne

ITepBas cratesa ['paxxnanckoro koaekca Poccuiickoit @enepanuu (nanee 'K PD) mocsi-
[IEHAa OCHOBHBIM HauajaM Ipa)JIaHCKOTO 3aKOHOJATENIbCTBA, B YUCJIE KOTOPBIX MPSIMO HA3BaHbI
CIIeyIOIlIre: HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH, NPUHLMII PAaBEHCTBA, ABTOHOMHH BOJIHU,
CBOOO/BI BCTYNAaTh B JIOTOBOPHBIC OTHOIICHUS, TpaBa Ha CyACOHYIO BaH.II/ITyl. Hanee nannas
CTaThsl COJIEP’KUT OTCBUIKY Ha TO, YTO IPU YCTAHOBJIEHWH, OCYIIECTBICHUU U 3aIUTE FPaXKaaH-
CKHMX TpaB U NPHU HUCIIOTHEHUU TPAXKIAHCKUX OOS3aHHOCTEH, TO €CTh B PaMKax TPaxIaHCKUX
MIPABOOTHOIIIECHUH, YJYaCTHUKU TPABOOTHOIICHUN JOJKHBI JeicTBOBaTh M00OpocoBecTHO. Crie-
JyIOIIasi YaCTh CTAaThbU COJIEPKUT aHAJIOTUYHOE MPEIMCaHue, 0JJTHAKO (OPMUPYET €ro HECKOJIb-
ko nHaue: «HUKTO He BIpaBe M3BIEKATh MPEUMYIIECTBO U3 CBOETO HE3aKOHHOTO WIIU HEJI00pO-
COBECTHOT'O TIOBEJICHUS».

Psn npyrux crateit ['paxaanckoro kojekca npsimo, Hanpumep, crateu 234, 302 I'K PO
WY UMIUTAIATHO, HanpuMep, ctatbu 166, 431 'K PO ccputaroTes Ha ctaHIapThl J0OpOCOBECT-
HOCTH WJIM JIOKTPHHBI, PEAIU3YIONIUECS Yepe3 WHCTUTYTHI, CXOXKHE ¢ JOOPO coBecThio. Takoe
MHOT000pa3ue HamoJHEHHE HOPM TPaKIAHCKOTO 3aKOHOJATENbCTBA IMOJIOKEHUSIMH O J00pOi
COBECTH OOBSICHSICTCS TEM, YTO PsI HOPM OBLIH, OYEBUIHO, CHOPMYITHPOBAHBI TIOJ] BIUSHUEM
KOHTHHEHTAIBHBIX JOKTPUH, PSA IPYTHX HOPM MOJTYYUIT BIUSHUAE CUCTEMBI 00IIero rmpasa u Lex
mercatoria.

CrnenyeT paccMOTpETh pa3BUTHE JOKTPUHBI TOOPOW COBECTH B KOHTUHEHTAIBHYIO U aH-
TJIOCAKCOHCKYIO cucTemy. Hanbomee BaXHBIM Ka)XeTcs TIPOaHAIM3UPOBATh KOHKYPEHIIUIO JIOT0-
BopHO# JokTprHEI bona fides u comocTtaBUMBIX JOKTPHH MpaBa crpaBemuBocTu (equity). Ilo-
N00HOE€ KOMIUIEKCHOE pEIICHHE HE MPOBOIMIOCH poccuiickumu ydeHbIMU. ChopMupoBaiach
MIPEJICTAaBJICHHE O TOM, YTO TOOPOCOBECTHOCTh OTCYTCTBYET B CUCTEME OOIIEro mpasa, a Clieo-
BaTeJIbHO, BIMSHUE OOINEro MpaBa Ha 3aKPEIUICHUE MTOJIOKECHHA O JIOOPOil COBECTH B COBPEMECH-
HOM POCCHIICKOM TpakIaHCKOM 3aKOHOAATEIhCTBE MOXKET OBbITh HeqooleHeHO. [JanHas npobiie-
Ma TpeOyeT GyHIaMEHTAIBHOTO MCCIEAOBAHMS, OCHOBHBIE HAMPABIICHUS] KOTOPOTO YKa3bIBAET
naHHas pabora.

OcHoBHAA YaCTh

[TocTapaemcst pazoOparbesi B TOM 0CO00H poiM, KOTOPYIO I'pakJaHCKOE MPaBO OTBOJIUT
T0OPOCOBECTHOCTH, PACCMOTPEB PACKPBITHE 3TOM JOKTPUHBI B MOJOKEHUSAX TPaKJIaHCKOTO 3a-
KOHOJIaTeNIbCTBA, UCCIEN0BAHUAX POCCUIICKUX U MHOCTPAHHBIX YUEHBIX, IPABOIPUMEHUTEIBHON
MIpaKTHKE.

YnoMmuHaHue 0 100pOCOBECTHOCTH OTKPHITO MIIM UMILTUIIMTHO COJEPKUTCA B 35 CTaThIxX
I'K PO®. IIpu 3TOM psAzx cTatei yCTaHABIMBAKOT IPaHULbI ACUCTBUS NI YYaCTHUKOB I'DAKIaH-
CKHUX NPaBOOTHOIIEHUH. B HUX TpebGoBaHHe 100POCOBECTHOCTH HOCUT CKOpee 0OBEKTHBHBIN Xa-
paKTep, TaKk KaK PACHPOCTPAHSETCS HA BCEX YYACTHHKOB TPAKIAHCKUX IPABOOTHOIICHHI .
Hemenkoi 1OKTpHHE TpakJaHCKOTO MpaBa TaKoe MpPOsIBIEHUE 100POCOBECTHOCTH, UM CKOpee
HEZ00POCOBECTHOCTH, U3BECTHO, Kak «inkaHa» [[Tokposckuit 2001, c. 125]. [llukana pa3genser
MOBEJICHHE Ha OUYEBUIHO «I100POCOBECTHOE» U «HEAOOPOCOBECTHOEY, BBHIMOIHAS AeMapKalMoH-
Hyto ¢yHKIHO. J[aHHOE pUMEHEHUE TOOPOCOBECTHOCTH IMO3BOJISIET M30€KaTh MPOTHUBOPEUUS
MEX]y TOBOJIBHO «a0CTpaKTHOM OTCBHUIKON K 100pocoBecTHOCTH» [Kynakos 2016, c. 57] B cT. 1
I'K PO 1 «10ocTaTO4HO YETKUM OINPEAEICHUEM COCTaBa COOTBETCTBYIOLIErO TPaBOHAPYIIEHUS —
YMBIIUIEHHOTO 3710ynoTpebsenus npaBom» [Kynakos 2016, c. 57] B ct. 10 'K P®.

Psin craTeit, Takke coaepk ampux OTCHUIKY K TOOPOCOBECTHOCTH, BBOJSAT CHEIUATBHBIN
COCTaB, TPeOYIOIIMHA CIEHUAIBHOTO MOSACHEHMs, Kak Hampumep, cT. 234 'K P®, xoropas uc-

' I'paxmanckuii koxexc Poccumiickoit deneparuu (dacts 1) ot 26.01.1996 Ne51-®3 B pen. or
03.08.2018. 3nech u nanee Bce CChUIKM Ha HOPMATHBHO-TIPABOBBIE aKThI U CyA€OHYIO MPAKTHUKY MPHBO-
narest mo CIIC «KoucynbranT Ilmoc». Koncynbrant Ilmoc. Jlata oOpamenus 28 suBaps, 2019.
http://www.consultant.ru

2 Ilepeuyens no3utmii Beicux cyaoB k ct. 10 'K PO



Beal'y

90 NOMOTHETIKA: ®dunocodus. Coumnonorus. MNpaso & 2020. Tom 45, Ne 1

1876

MOJIB3YET MOHATHE «T100POCOBECTHBIN TaBHOCTHBINA MPUOOpPETATENby. YYaCTHUKU TaKHX MPaBO-
OTHOIIEHUN JOJDKHBI BBIMOJIHUTH Psii aKTUBHBIX JCHCTBHM WM BO3JEPKAaThCA OT TAKOBBIX.
31ech BBIpa)KaeTcs KOHKPETHOE TPEOOBAaHKE K UCTIOIHEHUIO 0053aTeIbCTB 110 COCTaBYy Y4aCTHH-
KOB IIpaBOOTHOIIEHUH [ Arapkos, 1940, c. 60].

HexoTtopbie cTatbu He colepar MpsMOil OTCBUIKH K JOOPOCOBECTHOCTH, UMIUTMLIIUTHOE
COLEepPKAHHE KOTOPOii B HOPME PACKPBIBACTCS B PA3bACHEHUSAX BBICIINX CyeOHBIX HHCTAHIHI
M aHaIM3a CyJeOHOH MPAaKTHKH® C OTCHUIKOHM K NPHHIMIAM MEXIyHAPOIHOTO TpPaBa° M JIOK-
TpuHE rpaxkaanckoro npasa [Bradley 2008, c. 213].

Conepxxanne crareid 302 'K PO u 454 T'K PO packpsiBaeTcst uepe3 ycTaHOBJIEHHE Oa-
nanca’ mexay nokrpuHamu «Caveat Emptor» [Hamilton 1931, c. 1164] u «Jlo6pocoBecTHBI#
npuobperatensy [bynsuiuna 2017, c. 87], 4to Takke TpeOyeT akTyalIn3aly dTUX JOKTPUH HCCIIe-
JIOBATEJISIMU TIpaBa U Cy1eOHOM MPaKTHKOH.

JI71st TpaBUIILHOTO MMOHUMaHUS 100pocoBecTHOCTH B cTaThsix 434.1 'K P® u 993 'K PO
TaKXKe HEOOXOAMMO PACKPHITHE Yepe3 BCIIOMOTaTeIbHYIO JOKTPHHY JOJKHOH OCMOTPUTEIBHO-
cri® win due diligence [fnxoBckuii 2017, c. 24].

Crangapt nobpocoBecTHOCTH, TpuMeHsieMblil B cratbe 930 'K PO, B aHr0-cakcoHcKoM
TpaaWIluU OMpeeseTcss Kak HaumBbiciui [uberrimae fidei]: «...cTpaxoBarenb JODKEH CO00-
IIUTh [[Ja)Ke €CIIM CTPaxOBILMK HE 3a7aeT KOHKPETHBIX BOIIPOCOB| BCE U3BECTHBIE MY (DAKTBHI,
KOTOpBIE MOT'YT MOBJIMATH HAa MPUHATHE PAa3yMHBIM CTPaxOBIIUKOM PEIICHUS O pa3Mepe MpeMUuu
U MIPUHATUH pHCKa. Bo3HMKaeT Bompoc, 00s13aH I Kbl TUPEKTOP cOO0IaTh 00 M3BECTHBIX
emy (pakTtax npu 3akitoueHun goroopay» [['omesa 2015, c. 81]. OueBuAHO, 4TO MOJOOHBIN CTaH-
JapT 100pOCOBECTHOCTH JOJDKEH OTIMYATHCS OT ONMMCAHHOTO BBIIIE OOIIEro CTaHaapTa J00po-
COBECTHOCTH WJIM CTaHJapTa, CYIIECTBYIOIIETO MEXAY MOKYIMAaTeJIeM U MPOJaBLIOM, apeHIaTo-
poMm u apennoaareneMm. OnHako HU B 3akoHe, HU B [Inenymax BAC u BC nonobHoe yrouneHnue
He JeaeTes’.

Takoke, Ha Hal B3MJISL, NPUHIIAI HaUBBICIIEro qoBepus (uberrimae fidei) cropos mo Jro-
O0My TOrOBOpY HE MMEET HHYero oOIIEro ¢ JMYHOCTHO-AOBEPUTEIBHBIMU ((UIyLIHAPHBIMU)
obsi3arenscTBamMu» [benbix 2017, ¢. 102]. st onpeneneHust COOTBETCTBUS TPEOOBAHUIO K 00-
POCOBECTHOMY OCYIIIECTBJICHUIO IPaB Ha HCIOJb30BAHHWE OOBEKTOB HHTEIUIEKTYyaJbHOU COO-
CTBEHHOCTH B cTaThix 1466, 1538 'K P® npeanonaraercs npoBeaeHne NpopuIbHON IKCIEPTH-
3b1’, AHANOTHYHYIO MO3HIIMIO MBI MOEM HAiTH MPH OTCHUIKE K MHOCTPAHHBIM 3aKOHOAATCIIb-
cTBY® M Cy/e6HOM MpaKkTHKe’, YCTAHOBMBIINM «TECT» Ha JOOPOCOBECTHOE HCIIOIB30BAHIE 00H-
€KTOB MHTEJJIEKTYyaJIbHBIX TIPAB.

'o IIPUMEHEHUH CYJIaMH HEKOTOPBIX MOJIOKEHUN pa3aena [ yactu nepBoii I'paxaaHCcKoro Koaek-
ca Poccwuiickoit @eneparuu: [locranosnenue [Inenyma Bepxosaoro Cyaa PO ot 23.06.2015 Ne 25

20 cBobOoze noroeopa u ee npenenax: [loctanosnenne [lnenyma BAC P® ot 14.03.2014 Nel6

¥ [IpHHIHIIBI MEXTyHAPOIHEIX KOMMepUecKux gorosopos ([puriumsr YHUJIPYA) (1994 rox)

*TTo JIeTy O IPOBEpPKE KOHCTUTYITMOHHOCTH MOIOKeHUs ITyHKTa 1 crareu 302 ['paskgaHCKOro KO-
nekca Poccwuiickolt @enepanuu B cBsi3u ¢ xanoboit rpaxaannaa A.H. Jlyoosua: [locranosnenue Kon-
ctutyonHoro Cyaa P® ot 22.06.2017 Nel6-I1

® Omnpenenenne Bepxosroro Cyma P or 29.11.2016 N 305-KI'16-10399 1o memy Ne A40-
71125/2015, TlocranoBnenuss @AC LO ot 24.04.2012 Ne A08-1426/2011, ot 24.12.2012 Ne AO08-
352/2012, Uadopmanuonnoe nmucsmo [Ipesuauyma BAC PO ot 17.11.2004 Ne 85

® O nmpuMeHeHHH CyaMH 3aKOHOJATENBCTBA O JOOPOBOIBHOM CTPAXOBAHWM MMYIIECTBA IPa-
naH: I[Toctanosnenue [1neayma Bepxosaoro Cyna P® ot 27.06.2013 Ne 20

" O mpakTHKe PaCCMOTPEHHs CyaMH YrOIOBHBIX JIe/ O HAPYIICHUH aBTOPCKHX, CMEXKHbIX, H300-
peTaTeNbCKUX U MATECHTHBIX MPaB, a TAKKE O HE3aKOHHOM HCIIOJIb30BaHUM TOBapHOro 3Haka: [loctaHoB-
nenue [Ineayma Bepxosaoro Cyma PO ot 26.04.2007 Ne 14

The Anticybersquatting Consumer Protection Act. Accessed August 5, 1999. https:

/lwww.govinfo.gov/content/pkg /CRPT-106srpt140/html/CRPT-106srpt140.htm

® Virtual Works, Inc. v Volkswagen of America, Inc. http://michaelrisch.com/tiki
/Virtual+Works,+Inc.+v+Volkswagen+of+America,+Inc.
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Takum o0pazom, mepen HcciIeqoBaTesieM MpoOIeMbl JOOPOCOBECTHOCTH BCTAE€T MACCHB
OTCBUIOK K JmokTpuHe I'epmanuu, @pannuu, Auarauu, CIIA. BeicTpouTh Bech 3TOT 00beM pas-
JIMYHBIX CTENEHEeH T0OPOCOBECTHOCTH B YETKYIO MEPAPXUI0 OT HAMMEHBIIEro K HauOOJIbIIEMY
MIPOSIBIICHUIO TMPEAICTABISAETCS JAOCTATOYHO CIOXKHOM 3amaueii. B cBA3M ¢ 3TUM cKopee cliefyer
TOBOPUTH O PA3IMYHBIX ACHEKTaX MPOSBICHUS JOOPOCOBECTHOCTH B IPa)KIaHCKUX MPABOOTHO-
IICHUSIX, pacCMaTpuBasi 100POCOBECTHOCTh HE KaK MPUHLUI, & KaK COBOKYIHOCTb Pa3IMYHBIX
JTOKTPHH (CHEeIHATbHBIX MPOSBICHUN TOOPOCOBECTHOCTH), KOTOPBIE PA3BUBAIUCH HA MPOTSIKE-
HUM COTEH JIET B PA3JIMYHBIX MPABOMOPSAKAX, UMEIOT pa3jIMyHbIe ONpPE/IEIeHuUs, MOT'YT BOBCE HE
OBITh CBSI3aHBI 3TUMOJIOTUYECKU CO CIOBOM «IOOPOCOBECTHOCTHY» B CBOEM SI3BIKE, OJHAKO IO
CBOEH CYTH OIHMPATHC Ha TOOPYIO COBECTb.

J1oGpOCOBECTHOCTh HACTOJIBKO HE UYy’K[Ja YEJIOBEUECKOM Mmpupoze, 0in3Ka e u JIorThyHa
JUI. BOCHIPUATHS OOIIECTBEHHBIM CO3HAHUEM, YTO €€ pa3jIMyHbIe MPOSBICHUS MOXXHO HAWTH B
JPEBHEUIINX MPABOBBIX CUCTEMAaX YEJIOBEUYECTBA, HAIPUMED, 3aKOHaX TOpbl, KBUPUTCKOM IpaBe
Puma. Ilocnemnuii mpumep siBisier coOoii OeclieHHOe ToJie sl aHalIu3a, MOCKOJIBKY YPOBEHb
MIPaBOBOM CO3HATEIHLHOCTU APEBHUX PUMIISIH IO CHUX MOP MOXKHO CUMTATh ATANOHHBIM [Jl0XK1eB
2018, c. 11].

HNmenHo B oOmiecTBeHHble OTHouIeHUS J[peBHero PruMa MOXXHO M HYXXHO 3arisiHyTh
HACTOJIBKO IMPHCTAIBHO, HACKOJIBKO BO3MOKHO, ITOTOMY YTO IMpakTHYecKH Bcsi KoHTHHEHTab-
nas EBpoma BOCIpHHSIIA B CBOEM Pa3BUTHH HAEH puMCKoro mpasa [Zimmermann 2000, p. 88].
3arisaHyTh B CaMble MCTOKH TPUHIIMIIOB PUMCKOTO OOIIECTBA — 3HAYMUT MOHATH (prumocodmuro
MpaBa BHYIIUTEIHHONW YaCTH IIMBUIM30BAHHOTO MUpPA, K KOTOPOMY MPUHAANIEKUT U Halle Tocy-
napctBo. MimenHo npaso /[[peBHero Puma ctano nepBbsIM NpUMEPOM B3aUMOCBSI3aHHON CHUCTEMBI
HOpPM, KOTOpBIE CTaBWJIM CBOCH LENbI0 OCTH)KEHUE OTHOCUTEIBHON CIPaBEAJIMBOCTH CpeIu
BCEX YYaCTHHUKOB OOIIECTBEHHBIX oTHOMIeHHH [Zimmermann 2000, c. 65].

B knaccuueckyto samoxy uzaero 100poit coBectu paspuBaiu [lomnonuit (xuBmuii Bo Il Bexe
H.3.) U Yabpnuad (nepuof xu3Hu 170-228 r. H.3.). CTaHmapTHas clieiKa KyIUTH-TIPOJIaXKH MOTjia
OBbITh coBepllleHa MO (akTy Meperadu BEIIM MOKYyNaTeao U 0e3 ymaThl UM IIeHbI B TO )K€ caMoe
BpeMsi. OCHOBaHHEM TIPOW3BEACHHON Mepeayr MOTJIO CTaTh JIOBEPHE, OKa3bIBAEMOE KOHTpAareH-
Ty, B TOM, YTO MOCJICAHHUIA HUCIIOJHUT CBOIO Mepy obs3aTenbeTB mosxe [Kodanos 2003, c. 569],
CErOoHsI MBI ObI CKa3aJIM — UCTIOJIHUT 00513aTeNbCTBO q00pocoBecTHO [cT. 307 'K P®]. Vnbnuan
TaKXKe YTBEp)KJAaeT, YTO B PUMCKOM OOIIECTBE OKa3blBaeMoOe MapTHEPY JoBepue 0e3 BMEIIaTellb-
CTBa MOPYUYHUTENEH cUUTanoch 0ObIKHOBEHHOM mpakTukoi [Kodanos 2003, c. 571].

EBponeiickuii koHTHHeHT XIV Beka Ha OCHOBE €AMHOM XPUCTHAHCKON KyJIbTYPHOH ma-
pamurMbl pa3BUBAJICS B CBOEM MHOT000pa3vy HAIIMOHAIBHBIX MPABOBBIX CHCTEM OTHOCHTEIBHO
oxanopoxaHo [Stein 1999, p. 74]. CpenHeBexoBblii MbicauTeb DoMa AKBUHCKUI MPEITOKAI
pa3fensaTh MPaBOBYIO MPHPOJY AOTOBOPOB Ha «AKTHI HIEIPOCTH U OJaropoJCcTBa» U «KOMMYTa-
TUBHBIE cornameHus». [1o mepBsIM akTaM JIMIa MOTJIM JieNaTh MOKEPTBOBaHMS, AapUTh Hoap-
KH, 0€3BO3ME3/IHO TepeiaBaTh Kakue-I11u00 MaTepuaibHble 00bEKTHI CBOMM IapTHepaM. Bropoii
BUJ] JIOTOBOPOB IMpEAIojaral OMNpeAeeHHYI0 PaBHOMEPHOCTh MPOM3BOJMMOro oOMeHa: 00a
KOHTpareHTa JeCTBOBAIM B €MHOM KITFOYEe B3aMMHOW BBITOJIBI, YTO COOTBETCTBOBAJIO WHTEPE-
cam 000MX M, HECOMHEHHO, ObLIIO BBITOIHO BceM suiiam [Gordley, 1991].

[To MHEHHIO APYTOTO CPEAHEBEKOBOTO MCCIIEAOBATENS MpaBa — baiibaa, MICTUHHBIA KOM-
MYTaTHBHBIH J0TOBOP HE MOT IPUBECTH K OOOTAIIEHUIO OHOTO YeIOBEKa U OOHMIAHUIO IPYTO-
ro — Hapymamach cama CyTh KOMMYTaTHBHOCTH, a 3HAYUT JOTOBOP OBUI MPOTHBOIIPABHBIM
[Gordley 1991, p. 112]. [TpuHIMIIBI XPUCTHAHCKOW MOpPAJH, COCTABISIBIIEH OCHOBY KOHTHHEH-
TaJILHOTO IEPKOBHOTO (KAaHOHWYECKOT0) TpaBa, 0COOCHHO HACTOWYMBO MMIUIEMEHTHPOBAJIACh B
aHrIIMiickoe odmiee mMpaBo B nepuo npasieHus kopoius ['enpuxa |l (rogsr xu3am: 1133-1189)
[O’Connor, 1990, p. 2]. B paccmoTpeHue A€ U UX UCXO0J BMEIIUBAINCH HOPMbI X PHCTHAHCKOMN
Bepol [Barbour, 1914, p. 158].

Kongaukr mexny npuHuunamu oOmiero mnpaBa U IpaBa, BBoauMoro cyaom Jlopaa-
KaHIyIepa, MpaBa CIpPaBeUIMBOCTH, CTAHOBMJICS Bce Oojiee BBIpaXXEHHBIM. B xpecTomaTuiiHOM
nene X1V B. Le Walays v. Melsamby cyness Bepedopn, npeaceaarenbcTBOBaBINNi Ha mMpoiiecce,
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OBbUI MMOMPABJIEH aBOKATOM, KOTOPBIH HAIIOMHMII CY/Ib€, YTO TI0 HOpMaM O0ILEero npasa y OyKBBI
3aKOHa eCTh MpUMar Hax coBecThio [Baker, 2005, p. 123].

OObenuHEeHNE IBYX MPEIEACHTHRIX cucTeM (0OIIero mpaBa U KaHIIEPCKOTO MpaBa CIipa-
BEJTUBOCTH), CYIIECTBOBABIINX BEKaMH, XOTh U UCKYCCTBEHHOE, ObLIO MPOU3BEJCHO BO BpEeMs
Meponpustuii 18731875 ronoB, HampaBlieHHBIX Ha pedOpMHpPOBaHUE CyAEOHOrO Ipoliecca.
[TpropuTeT NMpH HATWYKMH JBYX aHAJOTHYHBIX MPEIEICHTOB OCTAJICS 32 MPABOM CIIPABEIMBOCTH
KaK CUCTeMOI HOpM, HanboJiee MPUOIMIKEHHONH K €CTECTBEHHO-TIPAaBOBON KOHIICTIIIUM M 00IIe-
YeJI0OBEYSCKUM MPHHIIMTIAM YECTHOCTH, OTBETCTBEHHOCTH U Pa3yMHOCTH.

HMHCTpyMEHTBI CY/IOB CIIPABEUIMBOCTH, TAKHE KAK 3CTOIIIENb (3apeT MPOTHBOPEYHUBOTO
nosenenus) uian «Clean hands doctrine» (cceliatbest Ha HECIIPABEUIMBOCTh MOYKET TOJIBKO CTO-
poHa, JciicTBOBaBINas 100pocoBecTHO), reasonable man standard (cpemnmii, pa3ymHbIH mpen-
CTaBHUTENb OOIIECTBA), PEATM30BBIBAIM B KOMIUIEKCE TO, YTO HAa KOHTHHEHTE HA3bIBAJIOCh H
Ha3bIBACTCS JOOPOCOBECTHOCTHIO, IPH ATOM HANPSAMYIO aHTJIMACKUAE CYJIbsi OTPUIAIOT TPE3yMII-
o oopocosectHocTH (good faith) B anrnuiickom npase [bpucos 2016, c. 180].

B otnnune ot BenukoOpuranuu B CoenuaeHHbIx IlITarax AMepHKH HOPMOTBOPUYECTBO
BO MHOTOM 0o0Jjiee pa3BUTO, YTO OOBSICHACTCS pa3IMuMeM IMPELEICHTHOTO paBa Ha YPOBHE OT-
JICNBHBIX IITATOB U TMOTPEOHOCTBhIO B yHU(UKAIMK MpaBa Ha (efepaibHOM ypOBHE, COOTBET-
CTBEHHO J00OpPOCOBECTHOCTh MMEET pacipocTtpaHeHue Ha Bceil teppuropun CIIA. [Bpucos
2017, c. 48]. Ipuniun go6pocoBecTHOCTH B mpaBoBoii cucreme CIIA siBisieTcss cMbIca000pa-
3yIOIKUM (PYHIaMEHTOM B TPYIOBBIX OTHOMEHHAX. OOS3aHHOCTH BCTYNATh B TPYIOBBIE OTHO-
HICHUS C COTPYIHUKAMH Ha MPUHIIUIIAX MOPSAIOYHOCTH, JOOPO BOJIM U TIPO3PAYHOCTH JIEKIAPH-
pyeTcs Kak MpsiMoe PyKOBOJICTBO K JICHCTBHIO /ISl JTFOOOTO JOJDKHOCTHOTO JIMIIA, TPEICTABIISIO-
IIEr0 TOCY[ApCTBEHHbIH OPram .

Eme ogHMM HMCTOYHHKOM MpaBa, KOTOPBIA IMOCIEAOBATEIBHO MPOBOIUT HICK JA0OpOi
Boud, sBnsercs ExunooOpasusiii Toproseiii Kogexe (ETK) CIHA. [lanHbIi JOKYMEHT COJIEPKUT
00JIBIIIOE KOJIMYECTBO OTCHUIOK K J100poii coBectu («good faithy, «fair dealing», «reasonably
fair») [Farnsworth 1963, c. 671]. ITockoneky ETK (UCC) 6bu1 mpunst Bo Bcex 50 miratax
CIIIA, MOXHO TOBOpPUTH, YTO JAOOPOCOBECTHOCTH SIBJISIETCSI OJHUM M3 HayaJl U aMEpUKaHCKOIO
Y4aCTHOI'O TpaBa.

OpnHako, eciau TOBOPUTh 00 MHCTUTYTE MPENI0roBOpHOM oTBeTcTBeHHOCTH (cT. 434.1 T'K
P®) win oTBeTCTBEHHOCTH Mocie npekpatieHus oos3atenscts (c1. 307 I'K P®), Takue dpopmbl
OTBETCTBEHHOCTHU JIOITYCKAIOTCSI aMEPUKAHCKUM MPAaBOM OUYEHb OTPAHUYEHHO 10 CPABHEHUIO C
COBPEMEHHBIM POCCHUICKUM IIPABOM.

3anagnas EBpona Takke sBISETCS B HEKOTOPOM POJIE aHTUIIOJIOM aHTIIOCAaKCOHCKOM CH-
CTEMBI [IPaBa B PaCCMOTPEHUH JOOPOCOBECTHOCTH B MPAKTHUECKOM cpese. beccrnopHo, mpocie-
JKUBAETCSl 3HAYMTENIbHAS POJIb TOCYAAPCTBEHHO-BIACTHOTO armapaTa, KOTOPBIH OCYIIECTBIISET
koHTposib (policing) Ham comepXMMbIM KOHTPAKTOB. TEHACHIHMs 3allMINaTh MaKCHMAaIbHYIO
CBO0OOJTy JIOTOBOpaA JI0OJDKHA OBITH CHUJIbHA B BenukoOpuTaHuu, yToObI 3aKOHOAATEN0 OBLIO MO3-
BOJICHO TaK 3HAYMTEIbHO BMEIIMBATHCS B JEJIOBOH 00OpOT, Kak 3TO JieNaeTcs, Hampumep, B
I'epmanun. Ilaparpad 157 I'epmanckoro rpaxnanckoro ynoxkenus (I'TY) nexkmapupyer, yTto
TOJIKOBaHHE JOrOBOPOB MPOU3BOAUTCS CTOPOHAMH C MO3UIMH 3/IpaBOil JIOTUKU U J10OpOil BOJIM
(quter Glaube). ITaparpad 242 3akoHa MpHU3HAET TOJBKO TaKyH0 pEalU3allii0 COTJIAIICHHUS, KO-
TOpasi MpoU3Be/IeHa B COOTBETCTBUHU (HEITPOTUBOPEUUH) C OOIECTBEHHBIM MOPSAIKOM, JIEIOBBIMU
TPaJMIUSIMUA, YECTHOCTBIO U mopsiouHocThio cropoH (Treu und Glauben). OTBeTCTBEHHOCTS,
BO3JIaraeMasi Ha JIMIla B paMKax 3TUX maparpados, BKIOYaeT B ce0s MOAXod K CBOMM 00s3a-
TEJILCTBAM C TIO3MIIMH JODKHOM 3a0oTimBocTH M monedenus [Illamm 1996]. Hecrnoxuo 3ame-
TUTh, YTO KATETOPUH JOOPBHIX HPaBOB W J100poil Boiu (cooTBeTcTBeHHO Qute Sitten w guter

! US. Code Government organization and employees. Accessed September 06, 1966.

https://www.gpo.gov/fdsys/pkg/USCODE-2015-title5/pdf/USCODE-2015-title5-partl1I-subpartFchap71-
subchapll-sec7117.pdf
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Glaube) oTHOCATCS K JTMYHOCTHOM XapaKTEPUCTUKE JIMIA, SBISIFOTCS COCTABHBIMH 3JICMEHTaMU
€r0 MUPOBO33PCHHUS U OIIYIIECHUS ce0s B COIIMyME.

Hewmerikue npaBoBeibl pacKpbIBarOT cojepkanue repmrna Guter Glaube ¢ aByx mosunmii:

1) 3HaHMeE JUIA O IPABOMEPHOCTH CBOMX JICHCTBHM, PUXOSIIEE OT COMOCTABICHUS CBO-
UX TIOCTYIIKOB M MOTHBOB C 3aKOHO/IaTeIIbHBIMU TPEANTMCAHUSIMU 1 O0IIECTBEHHBIMU HOPMaMHU;

2) M3BMHUTEIbHOE HE3HAHHE JIMIAa 00 00CTOATEIbCTBAX, JACTAMONINX CACIKY HE3aKOHHON
u Opocaronmx TeHb Ha ero moOpoe ums [I[Baiirepr 2000]. Pemenne HMmmnepckoro cymaa
(Reichsgericht) 1923 r. mosicuuiio, uto g00pocoBecTHOCTD (§ 242 TTY) nMeeT nmpeeMCcTBEHHOE
[IOJIOYKCHKE HaJl CIenuanbHbIM 3akonoM [Ham, 2019].

Bo ®panmun 106pocOBECTHOCTh YKOPEHMIIACh KaK ycToiuuBas (opMa coruaibHO Ipu-
€MJIEMOTO TIOBEJICHHs Oyarojapsi TpyJaaM TEOPETUKOB-IPABOBEIOB, MPOBOJIHUKOB HWJCH ecTe-
CTBEHHO-Hay4YHO 1Kokl ropuctpyaeHimu: XKana JJoma (1625-1696) [Domat, 1776] u PoGepa
ITotee (1699-1772) [Pothier, 1818]. Kak kareropus, mpou3oIeimas u3 puMCKOro mpasa, 100-
POCOBECTHOCTh OKa3aJIach YCTOMUMBOW HMJIEeH ke MPH €€ MCIIBITAHUH JIOTUKON €CTECTBEHHOTO
npaBa. Y KaXIOro 4elIOBeKa OT POXKIEHHS €CTh HEOThEMJIEMbIC TIOTPEOHOCTH M IIpaBa, peaju3a-
U1 KOTOPBIX MOXET YAOBJIETBOPUTH 3TH moTrpeOHocTH. [Ipn Takom B3risie 10OpOCOBECTHOCTD
MPEJCTABISACTCS MPAKTUYHON KaTeropueid, KOTopasi IOMOraeT J0roBopaM IMOJIEpKUBATh HE0O-
XOJUMYIO MOpabHO-HPABCTBEHHYIO IIaHKY. Bo (paHIiry3ckoil mpaBoBOil HayKe IOJIOKEHHUE O
JTOOPOCOBECTHOCTH CUMTAETCS OOIIeH OrOBOPKOM, KOTOpas He MPEIoiaraeT pa3jiniiii B CTaTy-
ce JIMII, CTHJIC U 1IeJIM COTJIalleHus Ui ee npumeneHus [Beale, 2002].

JI06pPOCOBECTHOE BENCHHE JEIOBOH EATEIBHOCTH Takke mpuusato B LlBeiinapun’ u
Wramuu®. SIBISSICh 9aCTBIO SIMHOTO €BPOMHTETPUPOBAHHOIO MpocTpaHcTBa, @panuus u ['epma-
HUS YYaCTBYIOT B pa3pabOTKe €AHMHOTO EBpoIeicKoro rpaxIaHcKoro KojeKca, KOTOphlid Oa3u-
pyercs Ha [IpuHIMIax 10roBOpHOro npasa EBpOHLI3.

Psn rocymapcTB oOIe# crCTeMbI TpaBa CONPOTHBIISIETCS yHHBepcaibHocTH bona fides
OTYaCTH MOTOMY, YTO B ATHX CTpaHaX JTOOPOCOBECTHOCTH B €€ CIIEIUAIBHBIX MPOSBICHUAX UME-
€T aHaJOTMYHbIE MHCTPYMEHTHI U3 MpaBa crpaBeyiuBocTH. OHAKO UMEHHO YHHBEPCAJIbHOCTh
TOOPOCOBECTHOCTH, TI0 MHEHHIO Psijia 3araJHOEBPONECHCKUX yUYCHBIX, SBISETCS HEOTHEMIIEMOU
€e 4acThio — 3TO ee yHuBepcanbHOCTh [Meyer 1994]. IleHHOCTh 1OOPOCOBECTHOCTH €CTh CJIO-
BECHOE BhIPOKCHUE HJIealia IMBIIIN30BAaHHOCTH CTpaH u ux Hacenenus [Cheng 1987].

Ortronocku bona fides mpocnexuBarotcst Takke B akTe, npenamectsoBasineM CBoay 3a-
KOHOB, @ HIMEHHO — IpoekTy [ paxcaarckoro Vioxenus” (rogs! paspaGorkn 1809-1814). Jlo6po-
COBECTHOCTh MHJMBHJIA YTBEpXkJajach depe3 oTpHllaHue ero ocBegoMieHHocTu [IllepiieneBuy
1995]. B T0 ke Bpemst psii PYCCKUX MPABOBEIOB CUUTANIN, YTO 00JICE BECOMBIM MOATBEPKICHMU-
€M HaJM4us y JuIa J100pOCOBECTHOCTH SIBJISETCS MMOBE/ICHUE YEIOBEKa, KOTOPbIM BBICOKO LIEHUT
no6psie Hpasbl [Meiiep 2000]. HopMmel, cyiiiecTBOBaBINIME B MMITEPaTOPCKOi Poccuu, comepkaiu
JOCTaTOYHO MATKHM noaxoa. ITo naHHO# mpuyMHE MON0XKEHUs 0 100POCOBECTHOCTH IMOJIBEpra-
JIMCh CIIPAaBEITMBON KpUTHKE coBpeMeHHUKOB [[TokpoBckuii 2001].

B poccuiickoil Hayke rpa’kIaHCKOTO MpaBa Ha CETOJHSIIHUN JIeHb HET eIUHOI0 B3IJIsLAa
Ha TO, YeM SIBJISIETCSl JJOOPOCOBECTHOCTh. Tak, JOOPOCOBECTHOCTh pacCMaTPUBAETCS KakK MpPHH-
mun [Kynakos, 2015], npesymnmus [Cyxanos, 2017], kareropus [MBanoB, 2017], oueHouHas
kateropus [Pscuna, 2014], npuHIMI W OICHOYHAS KAaTErOpHsl OIHOBPEMEHHO [BuTpsHCkui,
2016], TpeboBanue [Masyp, 2016]. Psn uccnenoBareneii HeO€30CHOBATEIbHO OTMEYAIOT CXO-
KECTh M OJIN30CTH B TIOHATHSIX «Pa3yMHOCTB» M «10OPOCOBECTHOCTH)» MPUMEHHUTEIHHO K TPaXK-
nanckoMy npaBy [Kynakos, 2016] uian moayepKkuBarOT OLEHOYHOCTh B IPUMEHEHUH OOOHX I10-
usatuil [[utkuna, 2015]. Hekotopsie yueHble pa3aeistoT J00pOCOBECTHOCTh Ha 00OEKTHBHYIO U

' Cr. 2 11IBeiiiapcKoro rpaIaHCKOro yIOKEHHs.

2Cr. 1337, 1366 u 1375 Utaneanckoro rpaxaanckoro Kogekca.

% Mpusuumsr  Esporeiickoro morosoproro mpasa 2002. http://www.internationalcontracts.
net/international-law-documents/Principles-of-European-Contract-Law.pdf

* Ipoekr ['paxaanckoro ynoxenus Poccuiickoii umnepuu. CII6., 1814.
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cyobektuBHyro [HoBunkuii, 2006], He 00beaMHssA 3TH SIBICHUS B 00Ilee MOHSITHE, IPYTUE — HE
CTaBsIT 3aJ1a4y BBISABICHHS OOIIMX MPHU3HAKOB, a pa30UpAIOT Clydan MPUMEHEHHUS 110 OTACIbHO-
ctu [FOmames, 2015] unu paccmaTpuBaroT 100pPOCOBECTHOCTh Kak TPeOOBaHUS, ONPEIACICHHbIC
POIOBBIM ITPU3HAKOM 110 CYOBEKTHOMY COCTaBY mpaBooTHoIneHus [bemos, 2015].

B.I1. I'pn0aHOB B CBOMX TEOPETHUYECKUX PACCYKIEHHUIX CUMTAET, YTO HMPUHIIHII IO CBOE-
MY 3HaYCHHIO «IIOTJIOIIAET» TPeOOBaHUE, TaK KaK HAJIEJICH CO CTOPOHBI TOCYapCTBa 00s3aTelb-
HOCTBIO, KOTOpasi B KpalHUX CITy4asiX TapaHTUPYETCsl TOCYAapCTBEHHO-BIACTHBIM MPUHYKICHH-
em [["pubanos 2001].

Ecim oneHMBaTh JOOPOCOBECTHOCTH B COOTBETCTBUH C JIMHEHHBIM TEYCHHEM BPEMEHH, TO
JIMITY CIIEAYET U MPHOOpeTaTh MpaBa B COOTBETCTBUM C HadaJlaMu JOOpOi coBecTH (M30erast oOMaHa,
NPUHYK/ICHHS, YKPBIBATEIILCTBA (DAKTOB, MOAJIOra), U PEATM30BBIBATh X, W 3allMINATh B paMKax
NPEyCMOTPEHHBIX 3aKOHOM CIIOCOOO0B (B 00JIaCTH TPaXkKIaHCKUX IPaB — B COOTBETCTBUH CO CT. 12
'K P®), u npekpamats CBOM MPaBOMOYHsI, 3aKOHHO IIepeiaBasi UX IPYromy JIHMILy, WK ITyTeM CO-
OJIFOJICHHS TTPETYCMOTPEHHBIX MPOIISTYP BBIXOIUTH M3 IpaBooTHOIICHUH [ besos, 1998].

3akjao4eHue

Takum 06pa3oM, B CHITy CHCIU(PHUKN TAPAILISTBHOTO Pa3BUTHUS TOOPOCOBECTHOCTH B pas-
HBIX CHCTEMax IpaBa U B3aMMOIIPOHUKHOBEHHS Pa3JIMYHbIX HHCTUTYTOB IPaBa MEXIy CHCTEMa-
MH TIpaBa, T0OPOCOBECTHOCTh, COJACPIKAIIASACS B HHCTUTYTE ICTOIIENb, TPAAUIIHOHHOM HHCTH-
TYT€ aHTJIMICKOrO TpaBa crpaseuBocTr (equity law), MoKeT MPOHUKHYTh Ha KOHTHHEHT, CIe-
JIOBAaTEIIbHO KOHTHHCHTAJIBHBIC MTPABOBE/IBI, U3y4asi HOBBIA WHCTHTYT, JOJDKHBI OyIyT OTICIBHO
U3y4aTh BXOJSAIIMHA B HETO DIIEMEHT JOOPOCOBECTHOCTH C YYETOM CIENM(UKH aHTJIo-
aAMEPUKAHCKOTO TpaBa, Mpuderas K MOMbBITKAM aIalTal[iy HAMOIHSIOIIECH 3TOT HHCTUTYT J00po-
COBECTHOCTH K peausiM KOHTHHEHTAJILHOTO Mpasa. Mim, Ha000pOT, aHIJI0-CAKCOHCKHE IPaBo-
BeJIbI JIOJDKHBI IalITUPOBATh HeMelkoe npezacrasieHue o Treu und Glaube, uccnenys nacTUTYT
Culpa in contrahendo B TpaauIusx aHII0-aMEPHKaHCKOIO JOTOBOPHOTO mpaga (contract law).

JIoOpOCOBECTHOCTD — SIBICHHE MHOTOACIIEKTHOE, MOITOMY paboTa HCcClieIoBaTeeil mpa-
Ba, U3YYAIOIINX PA3IMYHBIC TIPOSBICHHS JOOPOCOBECTHOCTH, OCYIIECTBISIONINX MOMBITKH KiIac-
cU(UIMPOBATH U YIOPSIOYNTH €€ Pa3HOOOPa3HbIC MPOSIBICHUS TaK BAXKHBI JJISI COBPEMEHHOTO
POCCHIICKOTO TPaKIaHCKOTO MpaBa.
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